CITY OF BIRMINGHAM
BOARD OF ETHICS AGENDA
SEPTEMBER 26, 2023
MUNICIPAL BUILDING, 151 MARTIN

1:00 PM

|I. CALL TO ORDER |
James Robb, Chairperson

| II. ROLL CALL |
Alexandria Bingham, City Clerk

| III. APPROVAL OF MINUTES |
A. Approval of minutes of June 23, 2023

[IV. UNFINISHED BUSINESS |

| V. NEW BUSINESS |
A. Consideration of draft advisory opinion 2023-02 requested by Commissioner Clinton Baller
regarding the potential establishment and management of a private, non-profit community
foundation in Birmingham
B. Orientation of new member
C. Selection of chairperson for the Ethics Board

| VI. PUBLIC COMMENT |

| VI. BOARD COMMENT |

| VIII. ADJOURN |
Should you wish to participate, you are invited to attend the meeting in person or virtually through ZOOM:
https://us06web.zoom.us/j/99656852194 Meeting ID: 996 5685 2194
You may also present your written statement to the Board of Ethics, City of Birmingham, 151 Martin Street, P.O.
Box 3001, Birmingham, Michigan 48012-3001 prior to the meeting.
NOTICE: Individuals requiring accommodations, such as mobility, visual, hearing, interpreter or other assistance, for effective participation

in this meeting should contact the City Clerk’s Office at (248) 530-1880 (voice), or (248) 644-5115 (TDD) at least one day in advance to
request mobility, visual, hearing or other assistance.

Las personas que requieren alojamiento, tales como servicios de interpretacion, la participacion efectiva en esta reunion deben ponerse en
contacto con la Oficina del Secretario Municipal al (248) 530-1880 por lo menos el dia antes de la reunion publica. (Title VI of the Civil Rights
Act of 1964).

I, Alexandria Bingham, the duly appointed City Clerk for the City of Birmingham, certify this meeting notice was
posted at all four entrances into the Municipal Building, and to www.bhamgov.org on Month ??, 2023.

1 September 26, 2023


https://us06web.zoom.us/j/99656852194
tel:%28248%29%20530-1880
http://www.bhamgov.org/

City of Birmingham
Board of Ethics Minutes
June 23, 2023
151 Martin, Birmingham

|I. CALL TO ORDER

Chair Robb called the meeting to order at 9:00 a.m.

| II. ROLL CALL

Present: James Robb, Chair
John Schrot, Board Member

Absent: None
Staff: City Clerk Bingham, City Attorney Kucharek
The Chair noted the Board had a quorum and provided introductory comments.

MOTION: Motion by Chair Robb, seconded by Mr. Schrot:
To adopt the agenda as drafted.

VOICE VOTE: Ayes, Chair Robb
Mr. Schrot

Nays, None

| III.  APPROVAL OF MINUTES

A. Approval of minutes of May 15, 2023

MOTION: Motion by Chair Robb, seconded by Mr. Schrot:
To approve the minutes of May 15, 2023 as submitted.

VOICE VOTE: Ayes, Chair Robb
Mr. Schrot

Nays, None

The Chair thanked the City Clerk and her Staff for the minutes.

| IV. UNFINISHED BUSINESS

| V. NEW BUSINESS

A. Consideration of advisory opinion request 2023-02 by Commissioner Clinton Baller
regarding the potential establishment and management of a private, non-profit
community foundation (the Foundation) in Birmingham

Commissioner Baller presented his request and answered informational questions from the Board.
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CA Kucharek provided brief comment regarding the Michigan Ethics Act and its potential relevance
to this situation. She said she would have her intern index the Ethics opinions.

Board discussion was as follows:

The number of people on the Foundation’s board would influence the appropriateness of
a Commissioner serving on the board;

A principal concern would the possibility of financial gain or interest in the Foundation or
in any funding associated with the Foundation;

The Foundation would not be an entity of the City, would be separate and distinct from
the City, and would interact with the City, NEXT, and other community organizations;
The City itself would not be a fiscal agent of the Foundation;

There would be no fiduciary duty on behalf of the City in association with the operation
of the Foundation in any respect. That eliminates to an extent potential concerns with
respect to oversight, the City’s obligations for transparency, and/or insurance and
indemnity concerns beyond any other community organization;

The Foundation would not be asking for priority versus any other community organization
that holds events in Birmingham;

A number of aspects of the Ethics ordinance could become relevant depending on the
specific circumstances of the Foundation;

The overriding potential concern would be the issue of financial benefit to a City official
participating as a community advisor to the Foundation;

Being an elected City official, the State of Michigan Ethics Act may also come into play in
this situation. It would be necessary to look at both the City’s and State’s Ethics provisions
in this case;

Ethics Case 2016-03 referenced the Michigan Ethics Act and is instructive regarding this
situation;

If the Foundation is formed, it would be appropriate for it to have its own Code of Ethics
and Business Conduct Policy;

If a Commissioner were to serve on the board of the Foundation, it could be their
obligation to ensure that a quorum of Commissioners was not in attendance at a
Foundation board meeting;

There would be some concern that a Commissioner serving on the Foundation board
would have competing fiduciary duties between the Foundation and the City;

A Commissioner serving on the Foundation board would be ineligible to participate in
Commission deliberation and voting on Foundation matters that would appear before the
Commission;

If a different organization wanted to hold an event in the City with the Foundation’s
support, a Commissioner on the Foundation’s board would have to disclose their
involvement and potentially recuse from the Commission’s consideration;

A City official limits their ability to carry out their official City duties if they take on other
fiduciary duties to other organizations;

Considerations of potential private gain or benefit and possible revelation of confidential
information would be relevant;

If one has taken on the responsibility to be a City official, that should be the priority versus
other potential responsibilities to other organizations;

A loan given by a City official to an organization would pose more challenges than a
donation. A loan represents more financial involvement and obligation for repayment
whereas a donation would not represent an ethical concern or issue;

A City official would have to be careful when speaking in regards to another organization
they participate in;
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e A City official may be able to participate in the Foundation without accepting a fiduciary
duty;

e There would be no formal or legal partnership between the City and the Foundation;

The City would not create, operate, or manage the Foundation;

e A Commissioner serving on the Foundation board would likely be tasked with fundraising
for the Foundation. It would be possible that a donor to the Foundation might expect
favor in an unrelated matter before the Commission if they donate to the Foundation. Said
Commissioner would have to be vigilant to avoid such a situation. Even if there was no
expectation on the part of the donor there could be the appearance of an expectation,
which could represent a conflict of interest;

e It would be wise for the Foundation not to reserve a seat on its board for a Commissioner;

e The more involved a Commissioner would be with the Foundation, the more there may
be opportunities for conflicts of interest;

e If a member of the City’s Parks and Recreation board were to participate in the
Foundation, it would be necessary to consider the Ethics implications of that situation as
well;

e It would be appropriate for the board members of the Foundation to be made aware of
the relevant City and State Ethics considerations;

e It is important that Commissioners participate and vote whenever possible because that
is what they are elected to do. The presumption is that they should not recuse themselves
whenever possible because doing so can deprive the electorate of Commissioners’
expertise, point of view, and vote;

e Not every conflict of interest is a disqualifying conflict of interest. Some can be waived by
the Commission or the body in question so long as the disclosure is made; and,

e It would be in the City’s best interest if a Commissioner or other official does not put
themselves in a situation where recusal might be required. Any alternatives that could
reduce the potential for a conflict of interest or the potential appearance of a conflict of
interest should be considered.

It was determined that Mr. Schrot would write the opinion.

Commissioner Baller requested that the opinion include some hypothetical examples of when a
conflict of interest may or may not require recusal.

| VI.  INFORMATION ONLY |
The white paper Commitment to Nonprofit Causes and Public Service: Some Issues to Ponder
from the Institute for Local Government was referenced as useful to the discussion.

The Chair and CC Bingham reported on their attendance at the Detroit Ethics Conference on
May 16, 2023.

| VII. PUBLIC COMMENT

| VIII. ADJOURN |
No further business being evident, the Board adjourned the meeting at 10:58 a.m.
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Alexandria Bingham, City Clerk Laura Eichenhorn, City Transcriptionist
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BIRMINGHAM BOARD OF ETHICS
ADVISORY OPINION
2023-02

INTRODUCTION

Birmingham Commissioner Clinton Baller made request of the Birmingham Board of
Ethics for an advisory opinion as to whether certain conduct or anticipated conduct of a
Birmingham city. official would conform to the Birmingham Code of Ethics (hereinafter
“Request”). Commissioner Baller appeared in person at a Board hearing on June 23, 2023. The
Ethics Board provides its advisory opinion to the questions presented as follows.

SUMMARY OF DECISION

Commissioner Baller’s concerns relate to the potential establishment and management of
a private, non-profit community foundation’ in Birmingham. The foundation would, among other
things, seek donations for the sponsorship and administration of cultural events, and for
improvements to the city’s park system. It is anticipated that events and improvements would be
administered by third parties, including partner organizations such as Next, the Birmingham
Bloomfield Art Center, Baldwin Public Library, the Music Hall Center for the Performing Arts,
the Birmingham Shopping District, the City of Birmingham and other local and regional
organizations involved in the arts and, in part, design and administration.

Commissioner Baller stated three specific questions to the Board, which are as follows:
1. What are the ethical considerations if an elected official, appointed official or city

employee is involved in the establishment and administration of the foundation?

2. Isthere any ethical concern if Commissioner Baller donates or loans the money (less
than $5,000) to establish the foundation?

3, Are there any other ethical considerations or advice from the Board of Ethics
regarding the establishment and administration of a community foundation by
persons involved (elected, appointed, employed) in the City of Birmingham?

DECISION

The Board of Ethics advises that on the facts presented the Code of Ethics does not bar an
elected official, appointed official or city employee from involvement in the establishment and
administration (e.g. officer, member of board/council/committee) of a foundation; however, a

L A community foundation is a public charity that typically supports local charities in a specific geographical area,
primarily by facilitating and pooling donations used to address community needs.
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Birmingham City Official or employee? has a fiduciary duty to the city and may not participate in
consideration of any matter potentially adverse to the city, especially a request for funding or any
other special consideration from the city, and the City Official would be further disqualified from
participating in any official business of the city of any matter involving such a community
foundation. On matters that may present a conflict of interest or may give the appearance of
impropriety, the official will likely have to abstain from discussion, debate and vote. Also, a City
Official donating or raising funds or performing outreach with a third party on behalf of such a
community foundation must use care to insure his or her efforts do not result in a conflict with
regard to any business the third party may have before the city. Also, a City Official’s or
employee’s involvement may have some negative aspects. For example, the City Official or
employee may be:disqualified from acting on matters before the city that concern the foundation,
contrary to the job the person was elected, appointed or employed to do. A City Official and
employee must always remain vigilant about the potential for a conflict.’

This board’s Advisory Opinion 2016-03 provides some further guidance, in stating:

“If on the other hand the city merely needs or wants to exchange information
with the organization or monitor its activities, a lesser role such as non-voting
membership or liaison might be more appropriate but just as beneficial to the
city as would be a board membership. Whether such a role is acceptable to the
community organization is a matter for its own judgment.”

“The safest, cleanest way to avoid conflicts is for city commissioners to have
no formal role with any organization that comes before the city. That is a policy
question for the city to address.”

FINDINGS OF FACT

Clinton Baller is a Commissioner in the City of Birmingham. He is among the group of
community leaders who share an interest in expanding the range of cultural events in Birmingham.
Group participants have included an appointee to a City Advisory Board and several employees of
the City of Birmingham, among others. The idea of a community foundation has existed in
Birmingham for many years. The 2040 Master Plan recommends establishment of a community
foundation. The Birmingham City Commission recently followed the advice of City Attorney
Mary Kucharek and resolved that for the foreseeable future, the city (unlike some other
municipalities, including the City of Royal Oak, Michigan) would not establish a2 community
foundation, and instead would leave it to the private sector to do so. According to Commissioner
Baller, Ms. Kucharek advised against the city establishing a foundation but that nothing precludes
involvement by City Officials or employees in a private foundation. She also cautioned that more

2City Official or employee” is defined in §2-322 of City’s Code of Ethics to include all officials and employees of
the city, whether or not they receive compensation, including consultants and persons who serve on advisory boards

and commissions,
3 Discussion of potential conflicts of interest is later addressed herein.
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than three commissioners involved in such an organization might constitute a quorum under the
Open Meetings Act. City Manager (former) Tom Markus expressed that the involvement of a City
Official or employee in the foundation might give rise to potential conflicts of interest and advised
that an Ethics Board Opinion be sought.

Commissioner Baller stated that the foundation would not be an entity of the City, and in
fact would be separate and distinct from the city, but would interact with the city and other
community organizations. He further commented that the city itself would not be a fiscal agent of
the foundation. There would be no fiduciary duty on behalf of the city in association with the
operation of the foundation in any respect. This would eliminate to an extent potential concerns
with respect to oversight, the city’s obligations for transparency, and/or insurance and indemnity
concerns beyond any other community organization.

Commissioner Baller asserted that the foundation would not be asking for priority over any
other community organization that holds events in Birmingham. There would be no formal or legal
partnership between the city and the foundation. The city would not create, operate, or manage the
foundation. However, a commissioner serving on a foundation board would likely be tasked with
fundraising for the foundation.

The city’s Code of Ethics primarily addresses actual or potential conflicts of interest. It
emphasizes that public office and employment are public trusts, which is necessary for government
to operate properly; and that each city official, employee, or adviser must earn and honor the public
trust by integrity and conduct. Fundamental to the ordinance, and the subject Request, 1s that City
Officials and employees must avoid conflicts between their private interests and the public interest.
Therefore, these officials and employees in relation to the subject inquiry must “be independent,
impartial and responsible to the people” as well as “not use public office for personal gain.” §2-
320. The ordinance sets “minimum standards of ethical conduct” and “directs disclosure of private
financial or other interests in matters affecting the city.” 1d.*

For purposes of the subject Request, the Board wishes to reference §2-323(2) of the Code
which states that it is the intention of §2-324 that City Officials and employees avoid any action,
whether or not specifically prohibited by §2-324, which might result in, or create the appearance
of giving or accepting preferential treatment, including the use of city property or information, to
or from any organization or person.

As the Code of Ethics is essentially a conflict of interest ordinance, §2-324 is most relevant
in this situation. The Board of Ethics views various of the subparagraphs of subsection A thereof,
pertaining to conflicts of interest, as having application. This conflict of interest section prohibits
certain specific conduct, which is potentially at risk in regard to the subject request, most
particularly as follows:

% The definitions of “financial interests”, “official duties or official action”, “personal interests”, and “private gain”
are all defined in §2-322 of the Birmingham Code of Ethics.

{00421240;v1 13



(1)

(4)

(6)

(8

(10)

See §2-324.

No- official or employee of the city shall divulge to any unauthorized person,
confidential information acquired in the course of employment or service as a city
official in advance of the time prescribed for its authorized release to the public.

No official or employee of the city shall directly or indirectly, solicit or accept any
gift or loan of money, goods, services or other thing of value for the benefit of any
person or organization, other than the city, which tends to influence the manner in
which the official or employee or any other official or employee performs his or
her official duties.

No official or employee of the city shall engage in or accept employment or render
services for any private or public interest when that employment or service is
incompatible or in conflict with the discharge of his or her official duties or when
that employment may tend to impair his or her independence of judgment or action
in the performance of his or her official duties.

No official or employee of the city shall use, or attempt to use, his or her official
position to secure, request or grant unreasonably any special consideration,
privilege, exemption, advantage, contract or preferential treatment for himself,
herself, or others, beyond that which is available to every other citizen.

Determination of conflict of interest. A conflict of interest exists if:

a. The city official or employee has any financial or personal interest, beyond
“ownership of his or her place of residence, in the outcome of a matter currently
before that city ofticial or employee, or is associated as owner, member, partner,
officer, employee, broker or stockholder in an enterprise that will be affected
by the outcome of such matter, and such interest is or may be adverse to the
public interest in the proper performance of said official’s or employee’s
‘governmental duties, or;

b. The city official or employee has reason to believe or expect that he or she will
~derive a direct monetary gain or suffer a direct monetary loss, as the case may
“be, by reason of his or her official activity, or,

c. « The public official has any other prohibited interest as defined by state statutes

relating to conflicts of interest.

§2-324(b) pertains to full disclosure. The Board in relation to this Request, wishes to bring
to the attention of Commissioner Baller the following subsections thereof:

(1)

Reéponsibility to disclose. It shall be the responsibility of the official or employee
to disclose the full nature and extent of his or her direct or indirect financial or
personal interest in a matter before him or her.
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No official or employee of the city shall participate, as an agent or representative
of the city, in approving, disapproving, voting, abstaining from voting,
recommending or otherwise acting upon any matter in which he or she has directly
or indirectly a financial or personal interest. The official or employee shall, in such
circumstances, recuse himself or herself from the matter before him or her.

(2) Disclosure of conflict of interest and disqualification.

a. Any city official or employee who has a conflict of interest, as defined herein,
in any matter before the city shall disclose such fact on the appropriate record
of the city prior to discussion or action thereon and shall refrain from
participating in any discussion, voting or action thereon, as follows, provided
that such exceptions shall be observed as are permitted by law:

[. A city commissioner shall disclose any conflict of interest and the nature
and extent of such interest on the record of the city commission;

2. A member of any city board, commission or committee shall disclose any
conflict of interest and the nature and extent of such interest on the records of
said board, commission or committee;

3. A city employee who has a financial or other interest in a matter before the
city commission or any city board, commission or committee and who
participates in discussion with, or gives an official opinion to the city
commission, or to such other city board, commission or committee relating to
such matter, shall disclose on the records of the city commission or such other
city board, commission or committee, as the case may be, any conflict of
interest and the nature and extent of such interest.

For initial guidance as to when a conflict of interest may or may not require recusal, the
reader should review also §2-324(b)(2)b of the ordinance. For further guidance relative to
disclosure and/or recusal, see this Board’s Advisory Opinions 2003-03, 2015-06, and 2018-02. °
Also, for further discussion of conflicts between private interests and public duties of City Officials
and employees, see this Board’s Advisory Opinion 2018-02.

DISCUSSION OF POTENTIAL CONFLICTS OF INTEREST

As previously stated, this Board’s prior Advisory Opinion 2016-03 is informative as to the
Request herein, In that matter, the question pertained to whether or not it was a violation of the
City of Birmingham’s Code of Ethics for a member of the Birmingham City Commission to serve
as a member of a board of directors of, or an advisory committee to, a community-based
organization that solicits or receives funding from the city when the particular seat on that board

5 M. Baller is a “City Official” pursuant to §2-322 of the Code, in that he is a person who has been elected and serving
in a capacity with the City established by City Charter or by City Ordinance which involves the exercise of a public
power, trust or duty. He serves as a City Commissioner. Accordingly, pursuant to §2-325(b), this Board has the
authority to issue the requested advisory opinion.
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or committee is reserved for a city commissioner and the City Commission by resolution appoints
a particular commissioner to that seat. The Board of Ethics answered that question in three parts,
as follows:

{1) The Board of Ethics holds that a city commissioner’s membership on
the board of directors of a community-based organization at the request of
that organization and upon the approval of the City Commission does not
per se violate the code of ethics. But the Board also holds that:

+ the commissioner is barred by the code of ethics from participating in
that organization’s consideration of a request to the city for funding,
license, or other substantial support from the city,

« the commission is disqualified from participating in the city’s
consideration of any such request from that organization, and

+ the commissioner’s participation in fund-raising activity for the

_organization could result in a conflict of interest if the party from whom
the gift is sought has business before the city.

(2) The Board of Ethics holds that a city commissioner’s participation on
an advisory committee of a community-based organization at the request of
that organization and upon the approval of the City Commission does not
per se violate the code of ethics. But the commissioner’s participation in
fund-raising activity for the organization could result in a conflict of interest
if the party from whom the gift is sought has business before the city.

(3) The Board of Ethics finds that, even where no conflict of interest arises,
the commissioner’s participation on such a board of directors or advisory
committee could be deemed imprudent or politically undesirable.

As in Advisory Opinion 2016-03, there is no showing on this record that the commissioner has
reason to believe that he will derive a monetary gain or suffer a monetary loss by reasor of his
official activity. §2-324(a)(10)(b). The Board of Ethics is not aware of any other legal prohibition
generally for certain involvement in a foundation. §2-324(10)(c). It is not necessarily adverse to
the public interest in the proper performance of said official’s or employee’s governmental duties.
§2-324(a)(10)(a). Accordingly, by virtue of some limited involvement in a foundation, a conflict
of interest situation pursuant to the Code of Ethics does not exist. It is what the commissioner does
in that role that matters.

However, a City Official’s and/or employee’s involvement in the establishment and/or
administration of a foundation, or the loaning of money to same, may present a potential conflict
of interest. A City Official or employee has to be careful that he/she not “engage in or accept
employment or render services that are “incompatible or in conflict with the discharge of
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his...official duties” or in “employment (that) may tend to impair his...independence of judgment
or action in the performance of his or her official duties.” §2-324(a)(6).

Additionally pointed out in this Board’s Advisory Opinion 2016-03, a city commissioner’s service
on a board of directors creates a potential conflict of interest because the board is that entity’s
corporate governing body. The directors of such an organization owe that entity a fiduciary duty.
As stated in said Advisory Opinion: “Directors must act in good faith, with the care an ordinarily
prudent person in a like position would exercise under similar circumstances, in the manner they
reasonably believe to be in the best interests of the corporation. MCL §450.2541.” (Page 8). This
cited Advisory Opinion further provides that:

Of course, a city commissioner’s services as a member of the NEXT board of
directors or the BYA committee would include tasks and duties unrelated to
business with the city, which thus would not necessarily result in a conflict of
interest. Accordingly, membership on that board or committee is not a conflict
of interest per se, and our holding is distinguishable from our earlier decision
involving Ralph L. Seger, Complaint No. 2004-02 (June 8, 2004). In the Seger
case, the respondent, then a member of the city’s general investment committee
and Barnum steering committee, was also a fiduciary in an organization — a
fund to prosecute litigation against the city — whose sole purpose was adverse
to the city.

That said, the Board of Ethics holds that a city commissioner may not consistent
with the code of ethics participate in consideration of any matter before the
NEXT board of directors related to a matter that could come before the city of
Birmingham or that could “result in or create the appearance of” using public
employment or office for private gain, giving or accepting preferential
treatment, or affecting adversely the confidence of the public or the integrity of
the cij:y government. Specifically, the code bars a commissioner from
participating in NEXT’s consideration of a request for funding, license, special
services, or benefits from the city. The commissioner is likewise disqualified
from participating in the city’s consideration of any request from NEXT.

As noted above, the code of ethics does not prohibit a city commissioner from
serving as a member of a community organization’s advisory committee such
as the BYA GCC, But a commissioner serving in that role must remain mindful
of the potential for a conflict. He or she must be vigilant if any of the
organization’s business comes before the city and must make the judgment as
to whether to disclose or refuse himself or herself in the matter before the city.
Even if the risk of that conflict is less than the one facing a member of the
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NEXT board, that risk is real and depends on a variety of circumstances. An
important one concerns fund raising.

§2-320 of the ethics ordinance discusses public policy, and makes it clear that the guiding
principle for City Officials’ and/or employees’ decision(s) is what best serves the overall public
interest in Birmingham. The public’s interest is paramount. From an ethical perspective the inquiry
is whether the decision or conduct will be in the public’s best interest as a whole. Each case in
which that principle is evaluated is unique, and must be analyzed on a case by case basis.
Therefore, this Board cannot provide a wholesale thumbs-up or thumbs-down to the specific
questions presented to it in this Request, nor can the Board identify all potential scenarios that
must be considered in such a matter. Nevertheless, it can be said that a significant ethical issue that
a City Official or employee may face in such circumstance is whether one’s loyalty to one’s non-
profit’s interests conflicts with one’s duty of loyalty to the public’s interest. A City Official and
employee must put the public’s interests ahead of those of the non-profit with which one is
affiliated. Furthermore, as set forth in §2-321 of the ordinance, all City Officials and employees
shall safeguard the public confidence. §2-323 further makes it clear that City Officials and
employees must avoid any action, whether or not specifically prohibited by §2-324 which might
result in or create the appearance of a conflict. The public must be convinced that City Officials
and employees are putting the city’s interest ahead of all others.

To maintain fiduciary obligations and public trust, a foundation itself would need
unambiguous conflict of interest policies. These policies should require absolute transparency
about the existence of potential conflicts and how they are dealt with. There is no guarantee of
ethical conduct by a non-profit, but it is more likely if: (1) it ensures effective codes of conduct
and compliance programs, (2) it promotes effective financial management, and (3) it
institutionalizes an ethical culture.

This Board believes that it is beneficial for us all to have participation in non-profit
organizations and the good work that they do, however, a City Official or employee’s first duty
and oath of office is to the city. It is generally not beneficial to the city to have a City Official or
employee participate in a non-profit board that has business before the city. In such instance, the
City Official or employee must appropriately disclose the relationship and likely abstain from
actions involving the non-profit. Furthermore, there is the possibility that non-profits that do not
receive some benefit from the city, while others do that have a City Official or employee involved
therewith, may feel slighted.

Public perception is paramount. As stated, the ordinance begins by emphasizing “the public
trust by integrity and conduct.” §2-320. City Officials and employees are stewards of the public
trust. If the public does not trust the city and/or the City Official, it diminishes the public trust and
may even result in the removal of the City Official or employee. The public does not always
understand or appreciate a City Official’s or employee’s good intentions or motivations. A City
Official or employee cannot always be loyal to the city’s interest and the interest of the non-profit.
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Therefore, a City Official or employee in such instances wherein there are competing interests can
only serve the public’s best interests.

A conflict of interest occurs any time organizational resources are directed to the private
interests of a person or persons who have an influence over the decision. A conflict of interest can
occur when the person (or persons) making a decision expects something in exchange from the
person in whose favor the decision is made.

Further potential conflicts of interest for City Officials/employees and/or the potential for
violation of state and/or federal laws, includes such things as: (a) a City Official’s or employee’s
involvement in fundraising for a non-profit or charitable cause, (b) the implications of payment to
a City Official or employee for expenses for meals, travel, gift and/or expense reimbursement as
being gifts or income, and (c) city financial transactions with the non-profit. This can also trigger
questions relating to legal requirements, which by its very nature will place an added burden and
expense in association with the city’s attorney.

Finally, public service is a public trust requiring one to place loyalty to the Constitution,
the laws and ethical principles above private gain. Ethical principles allow the officials and
employees within the city to have the ability to make the right decisions and policies that will
positively affect them and the people associated therewith. This Board again, as in its Advisory
Opinion 2016-03, refers the reader to the appended article thereto for guidance, published by the
Institute of Local Government entitled “Commitment to Nonprofit Causes and Public Service:

Some Issues to Ponder.”

Approved:

James D. Robb
Chairperson

John J. Schrot, Jr.
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